India Law Library Web Version http://www.indialawlibrary.com/Judgement.aspx?sid=osUPnWODG68B...

India Law Library Web Version

This Product is Licensed to : Bhagyashree Lele, Advocate

Docid # IndLawLib/117121
(2010) 81 ALR 315 : (2010) 2 ARC 842 : (2010) 28 LCD 1005

ALLAHABAD HIGH COURT (LUCKNOW BENCH)
HAUSILA PRASAD TRIPATHI — Appellant

Vs.

U.P.AVAS EVAM VIKAS PARISHAD THROUGH HOUSING
COMMISSIONER — Respondent

( Before : Shri Narayan Shukla, J )
Miscellaneous Single No. 3207 of 2010
Decided on : 26-05-2010

e Civil Procedure Code, 1908 (CPC) - Order 6 Rule 17
e Uttar Pradesh Avas Evam Vikas Parishad Adhiniyam, 1965 - Section 88(2)

A. U.P. Avas Evam Vikas Parishad Act, 1965 — Section 88(2) — Suit against
Parishad — Notice requirement — Plaintiff's obligation to serve notice prior to
instituting suit — Notice omission in original plaint — Application for
amendment to include notice details.

B. Civil Procedure Code, 1908 — Order 6 Rule 17 — Amendment of
pleadings — Scope — Plaintiff omitted to plead statutory notice served prior to
suit institution — Application to amend plaint to include details of statutory
notice — Proposed amendment relates to a material fact (service of statutory
notice) directly relevant to issue challenging suit maintainability. (Para 3)

C. District Judge — Revisional powers — Setting aside trial court order
postponing issue decision — Direction to decide issue afresh — High Court's
review of District Judge's order. (Para 2)

D. Trial Procedure — Sequence of decisions — Preliminary issue vs.
Amendment application — When a preliminary issue (maintainability of suit
without statutory notice) depends on facts sought to be introduced by way of
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amendment, the amendment application should be decided first — This
ensures the issue is determined based on the complete facts — Failure to do so
would frustrate the purpose of the amendment the issue in question can be
decided with the result of the said application. (Paras 3, 6)

E. Judicial Discretion — Interlocutory orders — High Court's modification
of lower court order — High Court directed the Trial Court to prioritize the
amendment application under Order 6 Rule 17 before deciding preliminary
issue no. 3, which concerned the suit being barred by Section 88(2) of the U.P.
Avas Evam Vikas Parishad Act, 1965 — This ensures proper resolution of the
issue based on facts brought on record through amendment — Trial Court also
retains discretion to determine if notice under Section 88(2) was indeed
required. (Paras 6, 7)

F. Evidence — Statutory compliance — Notice — Perusal of notice with
endorsement of receipt by opposite party confirms its service, even if not
pleaded initially — This supports allowing amendment to bring such evidence
on record. (Paras 3, 5)

JUDGMENT

Shri Narayan Shukla, J.—Heard Mr. S.K. Mehrotra, learned counsel for the petitioners and
Mr. Mahesh Chandra, learned counsel for the opposite party no. 1.

2. Being aggrieved with the order dated 3rd of May, 2010 passed by the District Judge,
Lucknow in Civil Revision No. 70/2009, petitioners have filed the present writ petition.

By means of order impugned learned District Judge has set aside the order dated 10th of
February, 2009 passed by the Addl. Civil Judge (JD) court no. 39, Lucknow and issued
direction to decide issue no. 3 afresh in light of observations made in body of the
judgement. By means of order dated 10th of February, 2009 the learned Addl. Civil Judge
postponed to decide issue no. 3, which is ?whether suit is barred by provisions of Section
88(2) of the U.P. Avas Evam Vikas Parishad Act, 1965.?

3. The learned counsel for the petitioners submit that though the petitioners have already
served the notice under Section 88(2) of the Act on 18th of September, 1996 before
institution of suit and thereafter he instituted the suit on 22nd of November, 1996, but
according to him the same was escaped from mentioning in the pleading of the plaint by
the learned counsel for the petitioner/plaintiff, who is representing his case, whereas now
he has moved an application under Order 6 Rule 17 for amendment of the plaint to bring
the notice on record, which is pending consideration before the Trial Court. In support of
his submission he has brought on record the notice as annexure no. 4, which has been
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received in office of the opposite party no. 1 on 18th of September, 1996. In this back
ground he submits that this application moved under Order 6 Rule 17 may be dealt with
first and only thereafter the issue no. 3 be taken up for decision by the Trial Court
otherwise the purpose of the application for amendment shall be frustrated.

4. Mr. Mahesh Chandra, learned Counsel for the Parishad strongly opposed the submission
of learned counsel for the petitioners and submitted that it is highly belated as the
defendant filed the written statement in 1998, whereas suit is pending since 1996. The
petitioner/plaintiff has come forward to move the application for amendment only in 2010.
He further submitted that this notice, which has been proposed to be brought on record by
way of amendment is absolutely a manufactured document as if had these been available
with the petitioners, it would have been mentioned in the pleadings but it is not so. He
further submits that even in this suit it i1s permitted to the petitioners under Order 23 Rule
(3) to withdraw the suit and file afresh by removing defect in the plaint, accordingly he
submits that there is no error in the order.

5. Upon perusal of the notice dated 18th of September, 1996 1 find that there is
endorsement of the officer of the opposite party no. 1, who has received notice, which
establishes that the petitioner has served the notice under Section 88(2) of the Act before
institution of the suit, but indisputedly it is not a part of the pleading for which the
petitioner has moved the application for amendment, therefore, I am of the view unless the
fact of notice is permitted to be brought on record through the proposed amendment the
same cannot be considered .

6. Under the facts and circumstances of the case, I feel it appropriate to issue direction to
the Trial Court to entertain the application under Order 6 Rule 17 before proceeding to
decide issue no. 3 so that the issue in question can be decided with the result of the said
application.

7. Therefore, 1 hereby modify the order impugned passed by the District Judge concerned
to the extent that the issue no. 3 shall be taken into consideration only after considering the
application for amendment and passing an appropriate order thereon accordingly. It is also
open to the Trial Court to decide the question whether the notice under Section 88(2) of the
Act was required in the matter or not.

8. With the aforesaid observations/directions the writ petition is disposed of finally.
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